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,Q GHWHUPLQLQJ WKDW WKH GHIHQGDQW¶V XVH RI WKH SODLQWLII¶V WUDGHPDUN

LQ WKH WH[W RI LWV ZHEVLWH ZDV QRW D YLRODWLRQ RI WUDGHPDUN ODZ� WKH FRXUW
LQ 3DWPRQW 0RWRU :HUNV GLG UHO\ RQ WKH IDFW WKDW WKH GHIHQGDQW ZDV
VLPSO\ PDNLQJ QHFHVVDU\ XVH RI WKH PDUN WR UHIHU WR WKH SODLQWLII¶V
SURGXFW� ���� :/ ������ DW ��� �UHO\LQJ RQ WKH ³QRPLQDWLYH IDLU XVH´
GRFWULQH DV RXWOLQHG LQ 1HZ .LGV� ZKLFK SURWHFWV D GHIHQGDQW¶V
³UHDVRQDEO\ QHFHVVDU\´ XVH RI D SODLQWLII¶V WUDGHPDUN ZKHQ WKH GHIHQGDQW
LV UHIHUHQFLQJ WKH SODLQWLII¶V SURGXFW�� 7KH FRXUW� KRZHYHU� GLG QRW UHO\
RQ WKLV UHDVRQLQJ LQ PDNLQJ LWV GHFLVLRQ UHJDUGLQJ WKH XVH RI WKH PDUN LQ
WKH SRVW�GRPDLQ SDWK� DQG LW ZRXOG KDYH EHHQ GLIILFXOW IRU WKH FRXUW WR ILQG
WKDW WKH GHIHQGDQW¶V XVH RI WKH SODLQWLII¶V WUDGHPDUN LQ LWV SRVW�GRPDLQ
SDWK ZDV D ³UHDVRQDEO\ QHFHVVDU\´ XVH�
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,3& DOVR FRPSODLQV WKDW D�]¶V SRUWDEOH�FRPSXWHU�VWDQG ZHE SDJH LV

OLVWHG DV RQH RI WKH KLWV ZKHQ RQH GRHV DQ ,QWHUQHW VHDUFK IRU WKH WHUP
³ODSWUDYHOHU�´ ,3&¶V RZQ H[SHUW� KRZHYHU� WHVWLILHG WKDW ³WKH SDWK QDPH
GRHV QRW ELDV D VHDUFK HQJLQH�´ ,Q DGGLWLRQ� ,3& KDV RIIHUHG QR SURRI WKDW
GHIHQGDQWV GLG DQ\WKLQJ QHIDULRXV WR FDXVH VHDUFK HQJLQHV WR KLW D�]¶V
ZHE SDJH ZKHQ VHDUFKLQJ IRU ³ODSWUDYHOHU�´ )RU LQVWDQFH� ,3& GRHV QRW
SUHVHQW DQ\ HYLGHQFH WKDW GHIHQGDQWV UHIHUHQFHG ³ODSWUDYHOHU´ LQ WKH
PHWDWDJV RI D�]¶V SRUWDEOH�FRPSXWHU�VWDQG ZHE SDJH� 6HH 3URPDWHN
,QGXVWULHV� /WG� Y� (TXLWUDF &RUS�� ��� )��G ���� ������ ��WK &LU� �����
�KROGLQJ WKDW WKH GHIHQGDQW¶V UHIHUHQFH WR WKH SODLQWLII¶V WUDGHPDUN LQ WKH
PHWDWDJV RI WKH GHIHQGDQW¶V ZHE SDJH ZDV D YLRODWLRQ RI WUDGHPDUN ODZ��
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